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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED
RE CEIPT REQUESTED
SEP -7 2011
Ryan Miskell '
Tulsa, Oklahoma 74133
RE: MUR 6366

Jane Norton for Colorado Inc. and
Barbara A. Jenkins, in her official
capacity as treasurer

Dear Mr. Miskell:

On August 30, 2011, the Federal Election Commission reviewed the allegations in your
compiaint dated September 2, 2010, and found that, on the basis of the information provided in
your complaint and information provided by the U.S. Chamber of Commerce and Bill Miller,
Jane Norton for Colarado Inc. and Barbara A. Jenkins, in her officiai capacity as treasurer, and
Charles R. Black and Judy Black, there is no reason to believe the U.S. Chamber of Commerce
and Bill Miller violated 2 U.S.C. § 441b. The Commission also found that there is no reason to
believe Jane Norton for Colorado Inc. and Barbara A. Jenkins, in her offivial capacity as
treasurer, and Josh Penry violated 2 U.S.C. § 441b. Fizaily, the Comanission dismissed the
complaint as to Charles R. Black and Judy Black. Accordingly, on August 30, 2011, the
Commission clobed the fike in this matter.

Dacuments rslated to the cese wrill be placed nn the public record within 30 days. See
Statemex af Palicy Regarding Disclasure of Closed Enforceznent and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009). The Factual and
Legal Analyses, which mare fully explain the Commission’s findings, are enclosed.
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The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of tire Commission’s dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerely,

Christopher Hughey
Acting General Counsel

Mgl Jb S

BY: Mark Shonkwiler
Assistant General Counsel

Enclosures
Factual and Legal Analyses
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: U.S. Chamber of Commerce MUR 6366
Bill Miller
L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Blection Commission by
Ryan Miskell. See2 U.S.C. § 437g(a)(1).
I.  FACTUAL SUMMARY

This matter concerns allegations that the U.S. Chamber of Commerce (“the Chamber”)
made a prohibited corporate in-kind contribution to Jane Norton for Colorado Inc. (“Norton
Committee” or “Committee’), Jane Norton’s principal campaign committee for U.S. Senate in
Colorado in 2010. Complainant alleges that the Chamber coordinated its expenditures for a
television advertisement supporting Jane Norton with the Norton Committee via communications
between the Chamber’s Vice President, Bill Miller, and various Norton Committee
represeritatives. Complainant also alleges that the Chamber coordinated fundraising for the
-electioneering cormmunication through Charles and Judy Black.

A, Background

The Chamber is an unincomomted trade azsociation that represents the interests of over
three million businesses and business associations. Chamber Response at 1. It is organized
under section 501(c)(6) of the Internal Revenue Code. See www.uschamber.com/about. Bill
Miller is the Chamber’s Senior Vice President for Political Affairs and Federation Relations.
Miller Affidavitat§ 1. |
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On August 2, 2010, the Chamber sponsored a television advertisement entitled “Stand up
to Washington,” which supported Jane Norton’s candidacy in the Colorado Republican Senate
primary election.! Chamber Response at 2. Available at
http://www.politico.com/blogs/bensmith/0810/Chamber_up_backing_Norton_in_CO.html. On
July 29, 2010, the Chamber filed a Form 9 (24-Hour Notice of Disbursements/Obligations for
Electioneering Communications) with the Commission, which disclosed that the Chumber speat
$250,000 ou1 the advartisoment and listed Bill Miller as a parmmn “sharing/exerrising contrai”
over the giactionerting communioation.

B. Alleged Coordination

1. Complaint

The complaint alleges that the Chamber coordinated the “Stand up to Washington™
advertisement with the Norton Committee, resulting in the Chamber making a prohibited
corporate contribution. Complaint at 1. The complaint contends that the Chamber endorsed Ms.
Norton on June 28, 2010 and that Bill Miller made the endorsement. On that same date, Bill
Miller, Jane Norton, and Norton Committee campaign manager, Josh Penry, participated ina
conference cull to unnounce the endorsement. /d. The complaint alicges that the Chenber
launchail the “Gtaml vo to Washington” arivettimmens: after neeetios with Me. Noiten and her
staff and oftor formally sedorsiag trer, resnlting in per se coordinntion. id. at 2. The compiaint
attaches sevesal articles about the Chamber’s endorsement of Jane Norton to support this
assertion. '

The complaint also contends that Bill Miller, who was listed as a person exqcising

control over the advertisement on the Form 9, communicated his support and endorsement of

' The MIdm indentifies the name of the advertisement as “Rock Ribbed Conservative,” however the Chamber’s
response explains thut the title was olnnged ™ “Stad up to Washingtn.” Clumba Regponse it 2.
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Jane Norton through Twitter and in person and had met with Ms. Norton and Committee
representatives to discuss their campaign strategy for use in the Chamber’s issue advocacy
campaign. Id. at 2-3. Finally, the complai;lt asserts that “public information and knowledgeable
sources” indicate that Josh Penry and Bill Miller coordinated with Charles and Judy Black to
raise money for the advertisement, and that Judy Black is a representative of the Norton
Committee who is employed by a lobbying firm fhat works for the Clrashber. Id. at 2. |
2. Chmmber Revponse

The Chamber and Bill Miller deny soordinating the advertisement with the Norton
Committee. Chamber Respanse at 1. The attached affidavit of Bill Miller states that he is aware
of the requirements of the coordination regulations and that he complied with the Chamber’s
coordination policy, which establishes a firewall that prohibits Chamber personnel involved m
the creation of independent expenditures and electioneering communications from discussiné
information about a campaign that may be material to the creation, production, or dissemination
of such communications with candidates and their representatives. See Exhibit A and Miller
Affidavit at § 5. Mr. Miller states that as part of the Chamber’s endorsement decision-making
process, he participated in a telephome call with Norton canrpaign manager Josh Penry and a
meeting with Jane Norton and Judy Bladk,; Ms. Nerton’s sister, and her hwsband Chaxles Black, a
Repnblican political eonaultant, but that he only recalls speaking about tha Chamber’s potentinl
endorsament and not any information ebout the Committee’s plans, projects, or needs that would
have been material to the creation, production, or dissemination of any Chamber electioneering
communication. Miller Affidavit at § 5. Mr. Miller avers that he did not participate in the June
28, 2010 conference call to announce the Chamber’s endorsement and that at no time before,

during, or after the call did he discuss with Ms. Norton or the Norton Committee the Chamber’s
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advertising or the Committee’s non-public plans, projects, activities, or needs material to any
future electioneering communication by the Chamber. Further, Mr. Miller is not aware of any
other Chamber representative who had such a discussion. /d. at ] 6-7.

The Chamber’s response contends that the conduct prong of the coordinated
communications analysis is not satisfied by the facts alleged in the complaint. Chamber
Response at 6. See 11 C.F.R. § 109.21(d). Mr. Mille:’s affidavit states he participated in the
creation antl distribution of the advertisement at issue, but dit so withaut any knowlettge of the
Norton Camunitiite’s non-public plans, projects, activiies, or needs material te any future
electioneering communication. Miller Affidavit at § 8. Miller explains that while a separately
incorparated affiliate of the Chamber, the Institute for Legal Reform (“ILR”), has retained Judy
Black’s employer, Brownstein Hyatt Farber Schreck, LLP (“Brownstein”), to lobby on its behalf,
Mr. Miller has not worked with the ILR, Ms. Black, or Brownstein, and is not aware of any
involvement by Ms. Black or Brownstein in the Chamber’s “Stand up to Washington™
advertisement. Id. at§ 9.

The response asserts that the Chamber had an established firewali to prevent its personnel
from obtaining information about Ms. Norton’s campaign plans, projects, activities, or needs
material to tho creation, production, or diotribution of the commumieation. Bevause Mr. Mitler
claiws to have adhercd to the fivewnll, the conduct standards are not satisfied ualess there is
specific information that despite the firewall, anch infarmation was used or conveyed to the
Chamber. The Chamber maintains that no such information exists. Chamber Response at 8. See
11 CFR. § 109.21(h).

The Chamber contends that the two facts alleged in the complaint — that Mr. Miller and
the Chamber leamed of the Norton Committee’s campaign plans through the endorsement
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conference call and that the ILR retained Brownstein for lobbying services — do not support the
claim that the “Stand up to Washington” advertisement was coordinated and are speculative.
Chamber Response at 6-7. The response asserts that the advertisement was prepared and
disseminated independently of the Norton Committee and does not satisfy the “request or
suggestion,” “material involverrent,” or “substantial discussion™ conduct prongs of the
coordimated communication:s analysis. Id. at 7. See 11 C.F.R. § 109.21(d)(1)-(3). The “common
vendor” prong is also not smisfied because there ix oo allegation that Brownstein was 1etained as
a vendbr to tho Nortom Conumittee and neither Rrownstein mor Judy Black participated in the
production or dissemination of the Chamber’s advertisement. Chamber Rasponse at 7. See
11 C.F.R. § 109.21(d)(4).
. ANALYSIS

The Commission finds no reason to believe that the Chamber of Commerce and Bill
Miller violated 2 U.S.C. § 441b by making a prohibited in-kind contribution in the form of a

Under the Federal Election Cantpaign Act of 1971, as amended (“the Act™), a corporation
is prohibited from making any contribution in connection with a Federal election, and candidates
and political coramtttaes ara prohibited from knowingly accepting corporate centribmtions.
2U.S.C. § 441b. An expentliture made hy any parsarr “im caopemtion, coreuittation, ar concert,
with, ar at the request or suggestion of, a candidate, his authorized palitical cmnxmttens ar their
agents” constitutes an in-kind contribution. 2 U.S.C. § 441a(a)(7)(B)(i).

A communication is coordinated with a candidate, a candidate’s authorized committee, or
agent of the candidate or committec when the communication satisfies the three-pronged test set

forthin 11 CF.R. § 109.21(a): (1) the communication is paid for by a person other than that
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candidate or authorized committee; (2) the communication satisfies at least one of the content
standards set forth in 11 C.F.R. § 109.21(c); and (3) the communication satisfies at least one of
the conduct standards set forthin 11 C.F.R. § 109.21(d). The Commission's regulations at

11 C.F.R. § 109.21 provide that coordinated communications constitute in-kind contributions
from the party paying for such communications to the candidate, the candidate’s authorized
committee, or the political party comznittee which coordinates the comutrunication.

Whiie it appears that the Chamber’s “Staad up to Washington™ advettisement satisfios the
payment and cemtent prangs of the coordinated commmminations analysis, there is oo avatlahle
information indicating that the conduct prong ir satisfied.

A. Payment

The payment prong of the coordination regulation, 11 C.F.R. § 109.21(a)(1), is satisfied.
The Chamber’s response acknowledges that it was responsible for the advertisement at issue in
the complaint. Chamber Response at 2. The Chamber filed a Form 9 with the Commission on
Tuly 29, 2010, disclosing that it spent $250,000 on the “Stand up to Washington™ advertisement.

B. Content

The content prong of the cecrdination regulation is algo satisfied. The content prong is
satisfied if the caimmumication at issue meets at least one of the following content standards:

(1) a communication thrat is on electianeezing comtminication under 11 C.FR. § 100.29; (2) o
public communication that disscminates, distributes, ar republishes, in whole or in part,
campaign materials prepared by a candidate or the candidate’s authorized committee; (3) a
public communication that expressly advocates the election or defeat of a clearly identified
candidate for Federal office; or (4) a public communication, in relevant part, that refers to a

clearly identified House or Senate candidate, and is publicly distributed or disseminated in the
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clearly identified candidate’s jurisdiction 90 days or fewer before the candidate’s primary
election.? See 11 C.F.R. § 109.21(c).

The Chamber’s advertisement identified Senate candidate Jane Norton and was broadcast
on television on August 2, 2010, eight days before the August 10, 2010 Republican primary
election in Colorado. Thus, the communication at issue in the complaint satisfies the content
prong by constituting a public commmunication referring to a clearly idenfified candidate
distribirted within 90 days of aa elrction.

C. Conduct

The Commission’s regulations set forth the following six types of conduct between the
payor and the committee, whether or not there is agreement or formal collaboration, that satisfy
the conduct prong of the coordination standard: (1) the communication “is created, produced, or
distributed at the request or suggestion of a candidate or an authorized committee,” or if the
communication is created, produced, or distributed at the suggestion of the payor and the
candidate or authorized committee assents to the suggestion; (2) the candidate, his or her
committee, or their agent is materially involved in the content, intended audience, means or
mode of commuidcation, the specific mredia outlet used, or the timing or ﬁ-eq'aency of the
cormmuntoation; (3) tae cammunication is createt, produced, or dintributud aiter at least one
substetial discussion abesut the communicatian betwesn the persan paymg for the
communication, or that person’s employees or agents, aud the candidate ax his or her authorized

committee, his or her opponent or opponent’s authorized committee, a political party committee,

2 A “public communication” is defined as a commumication by means of any broadcast, cable or satellite
communication, newspaper, magszine, outdoor advertiging facility, mass mailing or telephone bank, or any other
form of general public political advertising. 11 C.F.R. § 100.26.
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or any of their agents;’ (4) a common vendor uses or conveys information material to the
creation, production, or distribution of the communication; (5) a former employee or independent
contractor uses or conveys information material to the creation, production, or distribution of the
communication; and (6) the dissemination, distribution, or republication of campaign materials.
11 CRR. § 109.21(d)(1)-(6).

The complaint aeges that the Chamber aired the “Stand up to Washington”
advertisement afier endorsing Jane Narton and aiwr nepresentatives af the Chamber, including
Bill Miller, met with representaiives of the Nortan Committee, including Jane Norton, Judy
Black, and Josh Penry. The camplaint also suggests that the Chamber and the Norton
Committee communicated about the Committee’s campaign strategy. Complaint at 2-3.

The Chamber and Bill Miller have specifically denied facts that would give rise to a
conclusion that the conduct prong is satisfied pursuant to 11 C.F.R. § 109.21(d), and Mr. Miller
has provided a sworn affidavit supporting the denial. See Miller Affidavit. Namely, the
respondents have specifically rebutted any implication that the advertisement was created at the
request or suggestion of, with the material involvement of, or after substantial discussions with,
the cenditate or her agents, thereby negating the existenos of condact at 11 C.E.R.

§ 109.21(d)(1)-(3). See Chimmber Respaase at 7. In additian, the Chamber has provided
documentuiion of a firewall palicy that existed at the time of the comanunimtion and appears to
satisfy the safe harbor criteria at 11 C.F.R. § 109.21(h); i.e., the policy appears to have heen

designed to prohibit the flow of information between its employees and consultants and those of

3 A'“substantial discussion” includes informing the payor about the campaign’s plans, projects, activitics, or needs,
or providing the payor with information material to the communication. See 11 C.F.R. § 109.21(d)3).



11044303191

10
11
12
13
14

MUR 6366 (U.S. Chamber of Commerce)
Factual and Legal Analysis
Page 9 of 9

federal candidates, and it was distributed to relevant employees and consultants. See Miller
Affidavit Exhibit A.

The available information also indicates that the Chamber and the Norton Committee did
not share a common vendor and that no former Norton Committee employee worked with the
Chamber on its advertisement. See 11 C.F.R. § 109.21(d)(4)-(5). While the complaint alleges
that Judy Black, a representative of the Norton campaign, was employed by a lobbying firm that
werled for the Charxber, the Cleinbex’s nessonse clarifies that Brownstzin was retained by the
_ILR, a acparate entity, and thus not a vendar to the Chamber. The respense also arserts that
Brownstein had no invelvement with the “Stand up to Washington” advertisement.

Given the speculative nature of the complaint, the respondents’ specific denials, and the
absence of any other information suggesting coordination, it appears that the conduct prong of
the coordinated communications regulations has not been met. Accordingly, the Commission
finds no reason to believe that the U.S. Chamber of Commerce and Bill Miller violated 2 U.S.C.
§ 441b by making a prohibited in-kind contribution in the form of a coordinated communication.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Jane Norton for Colorado Inc. and MUR 6366
Barbara A. Jenkins, in her official
capacity as treasurer
Josh Penry
L GENERATION OF MATTER
This matter was generated by a somplaint filed with the Federal Election Commission by
Ryan Miskell. See2 U.S.C. § 437g(a)(1).
II. FACTUAL SUMMARY
This matter concerns allegations that the U.S. Chamber of Commerce (“the Chamber™)
made a prohibited corporate in-kind contribution to Jane Norton for Colorado Inc. (“Norton
Committee” or “Committee”), Jane Norton’s principal campaign committee for U.S. Senate in
Colorado in 2010. Complainant alleges that the Chamber coordinated its expenditures for a
television advertisement supporting Jane Norton with the Norton Committee via communications
between the Chamber’s Vice President, Bill Miller, and various Norton Committee
representatives. Complainant also alleges that the Chamber and the Committee coordinated
fundraising for the slectioneering communication through Charles and Judy Black.

A. Background

Jane Norton was & candidate in the Republican primary election for Sonate from
Colorado in 2010 and Jane Norton for Colorado Inc. was her principal campaign committee.
Barbara Jenkins is the Committee’s treasurer. Josh Penry was the campaign manager for Norton

and the Committee.
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On August 2, 2010, the Chamber sponsored a television advertisement entitled “Stand up
to Washington,” which supported Jane Norton’s candidacy in the Colorado Republican Senate
primary election.' Available at
http://www.politico.com/blogs/bensmith/0810/Chamber_up_backing Norton_in_CO.html. On
J u}y 29, 2010, the Chamber filed a Form 9 (24-Hour Notice of Disbursements/Obligations for
Electioneering Communications) with the Commission, which disc!ose.d that the Chamrer speat
$250,000 on the advestisemmet and listed Bill Miller, ties Cimanber’s Senior Vice President for
Poliiical Affaizs mmd Federation Relations, as a perasn “riaring/exercising cantrol” over the
electioneering commumication.

B. Alleged Coordination

1. Complaint

The complaint alleges that the Chamber coordinated the “Stand up to Washington™
advertisement with the Norton Committee, resulting in the Norton Committee accepting a
prohibited corporate contribution. Complaint at 1. The complaint contends that the Chamber
endorsed Ms. Norton on June 28, 2010 and that Bill Miller made the endorsement. On that same
date, Bill Millcr, Jane Norton, and Norton Committee campaign candger, 2osh Penry,
participatad in a corfersnce call ® anncunoe thu endorsemsnt. /d. The complaiht adlemes that
the Cbamber larmehed the *“Stand up to Washington™ advertisement after meeting with Ms.
Norton and her staff and after formally endorsing her, resulting in per se coordination. Jd. at 2.
The complaint attaches several articles about the Chamber’s endorsement of Jane Norton to

support this assertion.

! The complaint indentifies the name of the advertisement as “Rock Ribbed Conservative,” however the title was
changed # “Starid up 0 Wealtington.”
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The complaint also contends that Bill Miller, who was listed as a person exercising
control over the advertisement on the Form 9, communicated his support and endorsement of
Jane Norton through Twitter and in person and had met with Ms. Norton and Committee
representauves to discuss their campaign strategy for use in the Chamber’s issue advocacy
campaign. Id. at 2-3. Finally, the complaint asserts that “public information and knowledgeable
sources” indicate that Josh Penry and Bill Miller coordinzted with Charles and Judy Black to
raise maney for tles advertisument, and that Judy Black is a-represenititive of the Norton
Comanittee who io employed by a lobbying firm that works for the Chamber. Id. at 2.

2. The Norton. Committea’s Response

The response from the Norton Commiuee and its treasurer, Barbara Jenkins, asserts that
Ms. Jenkins does not know Bill Miller and has never spoken or communicated with him in any
manner. Norton Committee Response at 1. Ms. Jenkins contends that she was not aware of the
planning or purchase of a television ad for the Committee paid for by the Chamber. /d. Josh
Penry did not separately respond to the complaint.

IIl. ANALYSIS

The Contmission Ends o reason to believe thut Jane Norton for Colorado Inc. and
Barbara A. Jenkins, in her official capacity as treasurer, and Josh Penry violated 2 U.S.C. § 441b
by receiving a prehibited in-kind contributian in the form of a coordinated cammuninatian.

Under the Federal Election Campaign Act of 1971, as amended (“the Act”), a corporation
is prohibited from making any contribution in connection with a Federal election, and candidates

and political committees are prohibited from knowingly accepting corporate contributions.
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2 U.S.C. § 441b. An expenditure made by any person “in cooperation, consultation, or concert,
with, or at the request or suggestion of, a candidate, his authorized political committees or their
agents” constitutes an in-kind contribution. 2 U.S.C. § 441a(a)X7)(B)(i).

A communication is coordinated with a candidate, a candidate’s authorized committee, or
agent of the candidate or committee when the communication satisfies tine three-pronged test set
forth in 11 CF.R § 109.21(a): (1) the cummunication is paid for by a person other than that
candidate or authorized committee; (2) the communication sstisfies ut lemii one of thie comtent
standandr set forth in 11 C.F.R. § 102.21(c); and (3) the commrmicaticn satisfies at loast ens of
the conduct standards set forth in 11 C.F.R. § 109.21(d). The Commission's regulations at
11 C.F.R. § 109.21 provide that coordinated communications constitute in-kind contributions
from the party paying_ for such communications to the candidate, the candidate’s authorized
committee, or the political party committee which coordinates the communication.

While it appears that the Chamber’s “‘Stand up to Washington” advertisement satisfies the
payment and content prongs of the coordinated communications analysis, there is no available
information indicating that the conduct prong is satisfied.

A. Paymept

The payment prong of the coordination regulation, 11 C.F.R. § 109.21(a)(1), is satisfied.
The Chamber filed a Form 9 with the Commission on July 29, 2010, disclosing that it spent
$250,000 on the “Stand up to Washington™ advertisement.

B. Content

The content prong of the coordination regulation is also satisfied. The content prong is

satisfied if the communication at issue meets at least one of the following content standards:
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(1) a communication that is an electioneering communication under 11 C.F.R. § 100.29; (2) a
public communication that disseminates, distributes, or republishes, in whole or in part,

campaign materials prepared by a candidate or the candidate’s authorized committee; (3) a

- public communication that expressly advocates the election or defeat of a clearly identified

candidate for Federal office; or (4) a public communication, in relevant part, that refers to a
clearly identified House or Serate candidate, and is publicly distributed or dissemirmted in the
clearly identified candidate’s jurisdiction 90 days or fewer before the caadiditie’s primary
electian.? Sar 11 C.F.R. § 109.21(c).

The Chamber’s advertisement identified Senate candidate Jane Norton and was broadcast
on television on August 2, 2010, eight days before the August 10, 2010 Republican primary
election in Colorado. Thus, the communication at issue in the complaint satisfies the content
prong by constituting a public communication referring to a clearly identified candidate
distributed within 90 days of an election.

C. Conduct

The Commission’s regulations set forth the following six types of conduct between the
payor and the committee, whether or not there is agreement or formal collaboration, that satisfy
the conduct poong of the ‘cinrdination standard: (1) the vommumicerion “is creatot, producod, or
distribated at ifxe reqnent or suggestitm of r candigrte or an antharized conumittee,” or if the
communication is created, produced, or distributed at the suggestion of the payor and the
candidate or autharized committee assents to the suggestion; (2) the candidate, his or her

committee, or their agent is materially involved in the content, intended audience, means or

A “public communication” is defined as a communication by means of any broadcast, cable or satellite
communication, newspaper, magazine, outdoor advertising facility, mass mailing or telephone bank, or any other
fonn of general pulitic politicg] mitertising. 11 C.F.R. § 100.26.
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mode of communication, the specific media outlet used, or the timing or frequency of the
communication; (3) the communication is created, produced, or distributed after at least one
substantial discussion about the communication between the person paying for the
communication, or that person’s employees or agents, and the candidate or his or her authorized
committee, his or her opponent or opponent’s authorized committee, a political party committee,
or any of their agents;? (4) a conmmon vendor uses or conveys information nmaterial to the
cramtitm, production, or distribution of the cormmuscatina; (5) a former employs: or independent
cantraotor uses ar conveys inftunmtion maserinl ta the creation, productien, or distribution of the
communication; and (6) the dissemination, distribution, er republication of campaign materials.
11 CF.R. § 109.21(d)(1)-(6).

The complaint alleges that the Chamber aired tht;. “Stand up to Washington”
advertisement after endorsing Jane Norton and after representatives of the Chamber, including
Bill Miller, met with representatives of the Norton Committee, including Jane Nor.ton, Judy
Black, and Josh Penry. The complaint also suggests that the Chamber and the Norton
Committee communicated about the Committee’s campaign strategy. Complaint at 2-3.

The respondents ave specifically denied facts Hrat would give rise to a conclusion that
the cenduct prong is satisfied ‘purswant to 11 C.F.IL § 109.21(d). Numely, tiie respondents have
specifically rebutted any implieation that the aivartivament was crzated at the request Gr
suggestion of, with the material involvement of, or after substantial disoussions with, the
candidate ar her agents, thereby negating the existence of conduct at 11 C.F.R. § 109.21(d)(1)-

(3). See Norton Committee Response at 1. In addition, the available information indicates that

3 A “substantial discussion” includes informing the payor about the campaign’s plans, projects, activities, or needs,
or providing the payor with information materiat to the communication. See 11 C.F.R. § 109.21(d)3).
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the Chamber has a firewall policy that existed at the time of the communication and appears to
satisfy the safe harbor criteria at 11 C.F.R. § 109.21(h); i.e., the policy appears to have been
designed to prohibit the flow of information between its employees and consultants and those of
fedml candidates, and it was distributed to relevant employees and consultants.

The availabie information also indicates that the Chamber amd the Norton Committee did
not share a cornmnon vendor and that no former Norton Cornmittee eznployee worked with the
Chanber on its mivertisement. Sa¢ 11 C.F.R. § 109.21(d)(4)-(5). While tire complaint alleges
that Judy Blagk, & representative of the Narton campaign, was emplayed by a iobbylag firm that
werked for the Chamber, the avzilable information clarifies that her employer was retained by
the ILR, a separate entity, and thus was not a vendor to the Chamber. The available information
also indicates that her employer had no involvement with the “Stand up to Washington”
advertisement, that Charles and Judy Black did not raise any funds for the Chamber’s
advertisement, and that they were not involved in its production or dissemination.

Given the speculative nature of the complaint, the respondents’ specific denials, and the
absence of any other information suggesting coordination, it appears that the conduct prong of
the coo;‘dinated communications regulations has not been met. Accordingly, the Cotnmission
finds 110 mazom tb beliave thmo Jane Norton fiir Colorado Ino. and Barbexm A. Jenkins, in het
offiaia} ozpacity es traasurer, and Josh Penry vielatell 2 U.S.C. § 441b by reesiving a probiibited
in-kind contribution in the form of a coordinated coramunication.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Charles R. Black MUR 6366
a Judy Black

"L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Ryan Miskell. See2 U.S.C. § 437g(a)(1).

IL FACTUAL SUMMARY

This matter concemns allegations that the U.S. Chamber of Commerce (“the Chamber”)
and Jane Narton for Colorado Inc. (*Narton Committee” or “Committee™), Jane Norton’s
principal campaign committee for U.S. Senate in Colorado in 2010, coordinated fundraising for a
television advertisement supporting Jane Norton through Charles and Judy Black.

A. Background

Judy Black, Jane Norton’s sister, is a Policy Director at Brownstein Hyatt Farber
Schreck, LLP (“Brownstein”). Judy Black Affidavit at § 1. Charles Black, Judy Black’s
husband, is Chairman of Prime & Policy, Inc. Charles Black Affidavit at{ 1.

On August 2, 2010, the Chamber sponsored a televisien advertisement entitled “Stand up
to Washiagton,” which supported Jane Nortan’s aandidacy iz the Colorado Republican Senate
primary election.! Available at
http://www.politico.comv/blogs/bensmith/0810/Chamber_up_backing Norton_in_CO.html. On
July 29, 2010, the Chamber filed a Form 9 (24-Hour Notice of Disbursements/Obligations for

Electioneering Communications) with the Commission, which disclosed that the Chamber spent

! The complaint indentifies the meme of the advertisermont as “Rock Ribbed Congervittive,” however the title was
changed to “Stand up to Washington.”
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$250,000 on the advertisement and listed Bill Miller, the Chamber’s Vice President for Political
Affairs and Federation Relations, as a person “sharing/exercising control” over the electioneering
communication.

B. Alleged Coordination

1. Complaint

The complaint alleges that the Chamber coordinated the “Stand up to Washington”
advertisement with the Narton Cnnnmrtee Camplaint at 1. The cunmginint agserts timt “public
inSematiea and inowledgeahle reurces” indinaic theat Josh Penry, the Norter Commzittee’s
campaign manager, and Bill Miller, the Chamber’s Vice President for Political Affairs and
Federation Relations, coordinated with Charles and Judy Black to raise money for the
advertisement, and that Judy Black is a representative of the Norton Committee who is employed
by a lobbying firm that works for the Chamber. /d. at 2.

2. Response of Charles and Judy Black

Charles and Judy Black deny that they raised money for any Chamber communications
and that they have any knowledge of coordination between the Chamber and the Norton
Committee. Black Response at 2. The attached affidavits of Chatles and Judy Black state that
naitimr participatpd in sy disanssinn with the Chamber regntling any indepsndms srepemiitires
or eleationnaring cnmmunieations; are aware f any discnsstans between reprassnistives of the
Chamber and the Norton Commiittee regarding any sush communications; reised any funds for
the Chamber for any communication on behalf of the Norton Committee; or coordinated with
Josh Penry and Bill Miller to raise funds for any communications by the Chamber or any other
organization. Charles Black Affidavit at 1§ 2-4 and Judy Black Affidavit at §§ 2-4. The

response confirms that Judy Black works for Brownstein and that Brownstein lobbies for the
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Institute for Legal Reform (“ILR™), a separate entity from the Chamber, but asserts that
Bmwnsﬁn’s lobbying representation of the ILR has no relationship to the Norton Committee or
any of the Chamber’s expenditures for the Colorado election. Black Response at 2.
III. ANALYSIS

~ The Commission dismisses the complaint as to Charles R. Black and Judy Black.

Under the Federal Election Campaign Act of 1971, as amended (“the Act”), a corporation
is prohibited froan mmking any cohttibution in cannection with a Federal ebéstion, and candidates
and politieal oommittees are prohibited from lmnwingly acoepting corporate coatributioas.
2US.C. § 441b. An expenditure made by any person “in cooperation, consultation, or concert,
with, or at the request or suggesticn of, a candidate, his authorized political committees or their
agents” constitutes an in-kind contribution. 2 U.S.C. § 441a(a)(7)(B)Xi).

A communication is coordinated with a candidate, a candidate’s authorized committee, or
agent of tﬁe candidate or committee when the communication satisfies the three-pronged test set
forthin 11 C.F.R. § 109.21(a): (1) the communication is paid for by a person other than that
candidate or authorized committee; (2) the communication satisfies at least one of the content
starxdards set forth in il C.FR. § 109.21(c); and (3) the communication 3atisfies at lcast one of
the conduct stundards set forth in 11 C.F.R. § 109.21(d). The Comnmission's regulations at
11 C.F.R. § 109.21 provide that coordinated communications constitute in-kind aontributions
from the party paying far such conmmunieations to the candidate, the candidate’s authorized
committee, or the political party committee which coordinates the communication.

While the complaint alleges that Judy Black, a representative of the Norton campaign,
was employed by a lobbying firm that worked for the Chamber, the response of Charles and Judy

Black clarifies that Brownstein was retained by the ILR, a separate entity. The response also
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asserts that Brownstein had no involvement with the “Stand up to Washington” advertisement.
Finally, Charles and Judy Black specifically deny that they raised any funds for the Chamber’s
advertisement or were involved in its production or dissemination.

The complaint does not allege that Mr. and Mrs. Black violated the Act, and only
identifies them as possible conduits of information to establish alleged coordination between the
Chamber zxxd the Committee. Accordingly, the Commission dismisses the complaint as to

Charles R. Black and Judy Black.



